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Promulgated on:

It----------------------------------------------------------------------------
RESOLUTION

CABOTAJE-TANG, P.J.:

For resolution is accused-movant Nur P. Misuari's Verified
Omnibus Motion to Dismiss and Defer Arraiqnment- dated September
12, 2018, and the prosecution's Oppositions thereto dated
September 27, 2018.

In his motion, accused-movant Misuari prays for the dismissal
of this case and the deferral of his arraignment scheduled on

/?
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As per Administrative Order No. 262-2018 dated April 30, 2018
pp. 290-313,Vol. VI, Record
pp. 352 - 359, Vol. VI, Record
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September 21, 2018.4 He argues that: (1) he is not liable for the
anomalous payment of "ghost textbooks" committed during the
succeeding administration of Regional Governor Parouk Hussin in
the years 2003 and 2004;5 (2) he did not receive any money or
funds which are the subject matter of the complaint as the demand
for payment was made when he was no longer performing the
functions of the Office of the Regional Governor of ARMM;6(3) there
exists no conspiracy between him and his eo-accused;" and (4) his

.alleged signatures in the prosecution's documents are forgeries.s

The accused-rnovant also claims that there was undue delay
in the preliminary investigation and filing of the cases before the
Court.? He assails the one hundred eighteen days (118) it took the
Office of the Ombudsman to conclude the preliminary investigation
against him which was beyond the non-extendible sixty (60) day
period given by the Court in its Minute Resolution promulgated on
November 28, 2017.10 He claims that it took a total of four (4) years
and four (4) months to resolve and file the cases from the time the
cases were brought to the Ombudsman for investigation on
November 6, 2013 when Ombudsman Office Order 416 created the
fact finding team to investigate him, thus violating his right to
speedy trial.t!

According to the accused-movant, "this prolonged inaction is
unjustified delay", and is vexatious, capricious and oppressive, not
to men tion prejudicial to his cases as there will be difficulty in
securing witnesses as well as records for his defense.P

On October 1, 2018, the prosecution filed an Opposition dated
September 14, 2018.13 It argues that the issues raised by accused
Misuari are all evidentiary matters that could only be threshed out

bus Motion to Dismiss and Defer Arraignment; p. 303,v/7
VI, Record

5 p. 6, Verified Omnibus Motion to Dismiss and Defer Arraignment; p. 295, Vol. VI,
Record ~

6 Id
7 Id
8 p. 10, id; p. 299, id
9 p. 12, id; p. 301, id
10 Id
11 Id
12 p. 13, id; p. 302, id
13 pp. 352-344, Vol. VI, Record
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in a full-blown trial.i+ It claims that the accused-movant's bid to
dismiss the cases at this early stage of the proceedings is premature
considering that the grounds cited have yet to be established by
evidence during the trial. IS The prosecution also cites the Court's
Resolution promulgated on August 31, 2017, where the documents
evidencing the participation of the accused in the transactions
subject of the case were tabulated, and which formed the basis for
the Court's finding of probable cause.

Further, the prosecution claims that in the same Resolution
promulgated on August 31, 2017, the Court already ruled that
there was no inordinate delay in the present cases as regards
accused Cinches and Macagaan.w The prosecution argues that the
present motion should be denied because the Office of the Special
Prosecutor (aSP) only took one hundred and eighteen (118) days to
complete the reinvestigation as compared to the period of one (1)
year and eleven (11)months for the preliminary investigation of the
other accused. As borne by the records, the preliminary
investigation of the latter was even more protracted than the
reinvestigation of the case against the accused-rnovant.

The prosecution also argues that the length of the preliminary
investigation against the accused-movant beyond the sixty (60) day
period given by the Court is already irrelevant in determining
inordinate delay considering that the extended period was with the
approval of the Court in its Resolutions dated February 7, 2018,
March 7, 2018 and April 13, 2018. Moreover, the accused-movant
should be considered estopped as he did not interpose any
objection when the prosecution moved for the extension of the
period.17

Lastly, the prosecution argues that it is improper for the
accused-movant to include the period from the time the complaint
was filed until the conclusion of his reinvestigation in the
computation for purposes of determining the existence of inordinate
delay because he was only made to answer the complaint on
January 5, 2018./""7 ~

14 p. 2, Opposition; p. 353, Vol. VI, Record
15 p. 3, id; p. 354, id
16 pp. 5-6, Opposition;p p. 356-357, Vol. VI, Record
17 p. 6, Opposition; p. 357, Vol. VI, Record
18 Id.
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THE COURT'S RULING

The Court finds the subject motion bereft ofmerit.

First. It is plain that arguments advanced by the accused-
movant regarding his alleged non-liability for the offenses charged
are evidentiary in nature and best threshed out in a full-blown trail
on the merits. 19 Indeed, the same is practically a motion for judicial
determination of probable cause which is expressly prohibited
under A.M. No. IS-06-10-SC or the Revised Guidelines for
Continuous Trial of Criminal Cases. Moreover, even prior to the
effectivity of the said guidelines, the Court already determined the
existence of probable cause in its Resolution dated August 31, 2017.
There is thus no need to discuss the accused-movant's arguments
in this regard at any great length.

Second. The accused-movant's claim of a violation of his right
to speedy trial must likewise fail.

It is settled that a "balancing test" is necessary to determine
whether an accused's right to a speedy trial and a speedy
disposition of cases has been violated. The conduct of both the
prosecution and the accused are weighed against the four [4]
factors of (1) length of delay; (2) reason of delay; (3) accused's
assertion or non-assertion of his right; and (4) prejudice to the
accused resulting from the delay.P? These factors must be given
different consideration and weight based on the factual
circumstances of each case.s' None of these elements, however, is
either a necessary or sufficient condition; they are related and must
be considered together with other relevant circumstances.v-

In the present case, the only appreciable length of delay with
regard to the accused-movant is not four (4) years and four (4)
months as he alleges, but only one hundred eighteen (118) days, or
the time the prosecution resolved the preliminary investigation
respecting him upon the Court's directive in its Minute Resolution
promulgated on November 28,2017. It must be stressed that in his

/'7
19 See People v. Alcantara y Li, G.R. No. 207040, July 4, 2018

Remulla v. Sandiganbayan, G.R. No. 218040, April 17, 2017
Id
Id
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Verified Omnibus Motion dated October 30, 2017, where he prayed
for the conduct of preliminary investigation, the accused-movant
categorically admitted that he was neither notified of the complaint
or evidence submitted against him nor was he notified of the Joint
Order requiring him to submit a counter-affidavit, to wit: 23

2. However, accused Nur Misuari was not informed
of the accusations hurled against him for the reason that
the Joint Order dated December 8, 2014 issued by the Office
of the Ombudsman for Mindanao ordering the accused to
submit counter affidavit was sent to the Office of the Regional
Governor, ARMM in Cotabato City an address completely
wrong because accused Nur Misuari was definitely not
holding office there since on said date it was Muhiv Hataman
who was the Regional Governor. The residence of Accused
Nur Misuari is at 88 Upper San Roque, Zamboanga City.

3. Moreover, the accused was never notified of the
complaint and the evidence submitted against him by the
complainant, the FACT FINDING INVESTIGATIONBUREAU
(FFIBO-OFFICE OF THE OMBUDSMANFOR THE MILITARY
ANDOTHER LAWENFORCEMENTAGENCYOFFICES (OMB-
MOLEO) as represented by Atty. Aria Teresita L. Lee-Rafols,
Atty. Ted Emmanuel M. Lorenzo and AGIO Sandy D.
Alcantara; that accused Nur Misuari was not given an
opportunity to submit controverting evidence;

4. Since accused Nur Misuari was not notified of the '
complaint against [him] in the office of the Ombudsman,
he was shocked to know from the media the present cases
were filed against him before the Honorable Sandiganbayan,
and warrants of arrest were issued against him; XXX24

Not being aware of the complaint, it stands to reason that the
accused-movant was not subjected to oppression or prejudiced by
the "holding [of]criminal prosecution xxx over him for an indefinite
time"25of the character that constitutes a violation of one's right to
a speedy disposition of cases. Indeed, from the accused-movant's
own admission, he was completely unaware of the proceedings until
it was reported in the medi~

ed Omnibus MOtion;~, Vo!. IV, Record
24 Par. 2-4, p. 2, Verified Omnibus Motion dated October 30,2017; p. 715, Vol. IV,

Record.
Corpuz v. Sandiganbayan 442 SCRA294 (2004)25
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In any case, the Supreme Court's pronouncement in the
recent case of Cagangv. Sandiganbayan (Fifth Division)26 is explicit:

Considering that fact-finding investigations are not yet
adversarial proceedings against the accused, the period of
investigation will not be counted in the determination of
whether the right to speedy disposition of cases was violated.
Thus, this Court now holds that for the purpose of
determining whether inordinate delay exists, a case is
deemed to have commenced from the filing of the formal
complaint and the subsequent conduct of the preliminary
investigation. In People v. Sandiganbayan, Fifth Division, the
ruling that fact-finding investigations are included in the
period for determination of inordinate delay is
abandoned.s?

To the mind of the Court, the period of one-hundred eighteen
(118) days that it took the prosecution to resolve its preliminary
investigation as regards the accused-movant is reasonable. It was
not occasioned by any capricious, vexatious, or oppressive delays.
As pointed out by the prosecution, the accused never raised an
objection to the extensions it requested, which were all with leave of
court.

WHEREFORE, the Court DENIES accused-movant Nur P.
Misuari's Verified Omnibus Motion to Dismiss and Defer Arraignment
for lack of merit.

SO ORDERED.

Quezon City, Metro Manila

26 Cagang v. Sandiganbayan, Fifth Division, Quezon City, G.R. Nos. 206438,
206458 & 210141-42, July 31,2018
Emphasis supplied; Cagang v. Sandiganbayan, Fifth Division, Quezon City,
G.R. Nos. 206438, 206458 & 210141-42, [July 31,2018]) A

~
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WE CONCUR:

~


